WISCONSIN WORKERS’ COMPENSATION

Atty. Mark Ringsmuth ~ Aplin & Ringsmuth 

June 2006

Discovery Generally

· Backbone of defense of workers’ compensation claims

· No formal discovery

· Other options available

Due Process Protection

· Theodore Fleisner, Inc. v. DILHR, 65 Wis. 2d 317 (1974)

· Right of each party to seasonable know charges or claims

· Right of each party to meet such charges or claims by competent evidence

· Right to be heard by counsel on the probative force of the evidence and upon the law applicable thereto

· See also, Bituminous Casualty Co. v. DILHR, 97 Wis.2d 730 (Ct. App. 1980)
Formal Discovery

· There is none…

· No interrogatories; No request for production of documents

· Usually no depositions

· IME/IPE/IVE

· Limited access to medical records

· Depositions can be authorized by the Dept.

· Beyond the reach of subpoena of Dept

· Leaving the state

· Sick or dying

· Members of the Legislature

Doctors’ Depositions

· DWD will authorize doctors to testify at a deposition in lieu of hearing

· Practical considerations

· Doctors opinions are always subject to change

· Surveillance

· Forcing a doctor to testify (16-B only presumptive evidence of admissibility)

· Unusual for a doctor’s deposition to be taken

Physical, Mental, Vocational Examinations

· All controlled by Wis. Stat 102.13

· No pre-authorization necessary

· DWD policy is to authorizes multiple exams, but no more than every 6 months

· Match the specialties of the treating physicians

· Orthopedic, pain management and rehab, neurologist, occupational health

· Obstructed or missed IME
Information from IME/IVE/IPE

· Evaluation of medical/psychiatric, or vocational issues

· Additional history re: injury, prior injuries,  etc.  Good substitute if no recorded statement

· Coincide surveillance with exam

Record review or IME?

· Advantages of IME

· Actual physical examination enhances credibility

· Opportunity to gather more information

· Opportunity to obtain surveillance

· Can always assess nature and extent of disability

· May save money in long run

· Disadvantages of IME

· MUST BE DISCLOSED! Wis. law does not require disclosure of record review

Opinions from Treating Physician

· Waiver of physician patient-privilege 102.13(2)(a)

· Consider soliciting opinion from treating physician

· Reliance on inaccurate history (witness statements)

· Surveillance to show activities inconsistent with presentation to the treating doctor

· Job description video

DWD’s Investigative Arm Under 102.17(1)(e)

· Reality is this does not occur absent request from a party, even then it is rarely granted

· Testimony taken

· Employment site inspected

· Books, payroll records inspected

· IME ordered by DWD

· Subpoena power 102.17(2m)

DWD Disclosure Orders

· DWD may order disclosure of reports by practitioners and medical and vocational expert witnesses 80.21(1) and (2)

· Does not apply to unfavorable record review

· Could apply to all reports created by expert

· Rarely used—parties usually agree which reports are required to be disclosed

Informal Discovery

· Recorded Statements

· Discovery at Pre-Hearing

· Medical Records

· Employment Records

· Background checking and Surveillance

· Other Sources-Internet, DWD, DVR, tax records, SSDI, military records, DNR hunting and fishing records

Recorded Statements

· Valuable source of information

· Close in time to alleged injury

· Before attorney involvement

· Must be disclosed §102.123 & DWD §80.24

· Identify prior injuries, employers, medical providers, claims history, hobbies, recreation

· Assess credibility of applicant

· Excellent source of information frequently overlooked

Witness Statements

· Insured-Employer

· Co-worker/Supervisors

· Ex-spouse/neighbors (by investigator)

· Knows the applicant and the claim better than anybody

· Should these statements be recorded?

· Find out up front if you history defense is any good 

Pre-Hearing Discovery

· Pre-Hearings scheduled for unrepresentative applicants or complicated issues

· Stated purpose is to obtain clarification of issues

· Obtain admissions of fact, or of documents, records, reports, and bills

· DWD can order disclosure of information following pre-hearing

· Subpoena records to pre-hearing

Pre-Hearing Discovery Con’t 

· Opportunity to question applicant

· Not under oath and no record made

· Helpful if no recorded statement

· Identify identity of witnesses and proffer of testimony

· Potential for Settlement

· Defense attorney’s first assessment of applicant’s credibility

· ALJ may give an opinion about the “story”

· Determine the existence of health insurance

Pre-Hearing Discovery Con’t

· Complicated Cases

· Impleader of other employers/insurers

· Date of injury defenses involving multiple carriers

Medical Records

· Linchpin of Workers’ Compensation Defense

· Records may contain information about:

· Prior injuries

· Pre-existing conditions

· Subsequent intervening injuries

· Inconsistent histories

· Other claims

· Inconsistencies between subjective complaints and objective testing

Medical Records Con’t

· Records may contain information about:

· Vocational information

· Pre-Existing mental conditions affecting complaints or conditions giving rise to current claim

· Contacts between physician and attorney

· Identities of other medical providers

· Correspondence between doctors, attorney, claims representatives

Medical Records Con’t

· By Statute or by Authorization?

· 102.13(2)(a) Waiver of physician-patient privilege

· Only applies to “reasonably related”

· Who determines what is reasonably related?

· Never put date of injury on “by statute request”

· “Reasonably related” Problems

· Fibromyalgia, spine injury, carpal tunnel?

· Sanctions for Non-Compliance = Fees + Costs

Medical Records Con’t

· Records custodians are not qualified to make determination of what is reasonably related (little/no medical training)

· Problems solved with obtaining an authorization

· Harder for providers to justify “hiding” records (no “new” chart)

· Some providers refuse to comply with request by Statute

(Sanctions?)
Intolerable Practices by Records Custodians

· Limit records once authorization has been granted

· Refuse to provide correspondence

· Refuse to provide records from other facilities

· Charge more for records than authorized by statute 102.13(2)(b)

Impact of HIPAA
Health Insurance Portability and Accountability Act of 1996 (HIPAA)

· Short answer is that HIPAA doesn’t apply to workers’ compensation claims

· Medical Records relating to workers’ compensation claims are exempt per 45 CFR 164.512(b)(1)(v)

· Records subpoenaed are exempt from HIPAA 45 CFR 164.512(e)

· If HIPAA doesn’t apply then why do I still have problems getting records?

Records by Authorization

· Best solution to access medical records-authorization

· Why should my client sign authorizations?

· Hurts client’s credibility—what are they hiding?

· Possible delays in adjudication of claim—concluding hearing?

· Can get virtually all records by subpoena anyway

· Solicit support of Department if claimant refuses to sign authorizations

· Department’s file will show Claimant hiding records

· Judge may convince claimant to sign authorization

Subpoena Power

· Ultimate Discovery Weapon

· Authorized under 102.17(2s)

· Reasonably likely to lead to admissible evidence

· Threat of subpoena and concluding hearing 

· Even Subpoena not without problems

· E.g., UWHC refuses to honor administrative subpoena

· Remedy petition circuit court to enforce administrative subpoena

Other Sources of Inexpensive Discoverable Information

· Employment records (not just for vocational and LOEC claims)

· DVR and DWD records

· Military records (employment, personnel, and medical records)

· Tax records

· Social security disability claims file

· Internet searches 

Employment Records

· Need in every LOEC or retraining claim

· Often contain medical records

· Employee health

· Workers’ Compensation claims files

· Employment application shows employment history

· Gaps in employment

· Employers “intentionally” excluded may relate to prior claims history

Internet

· Personal Web Pages 

· Fibromyalgia discussed pain and management techniques that pre-existed alleged injury

· Mountain bike racing results showed not only mountain bike racing, but also had pictures of maintaining the course

· Playing in a band at Summerfest and being an in-patient at a mental hospital with Charles Manson

· CCAP  http://wcca.wicourts.gov/index.xsl
· Civil and criminal lawsuits (not Walworth county)

· Evidence of prior claims

· Quick and inexpensive

· Check again when hearing notice issues

· Doctor discipline—Orthopedic surgeon publicly disciplined for inadequate narcotic record keeping

· Motor vehicle accident reports (Madison)  http://www.ci.madison.wi.us./police/accidents/
· Criminal Investigation

· Department of Justice Criminal Background Check

· Inexpensive $13.00 per search

· Limited to Wisconsin Law Enforcement Records

Background Investigation

· Index Search (frequently overlooked)

· Background checks re: prior criminal/civil court activity

· Cheaper than surveillance

· Can show behavior inconsistent with alleged physical limitations

· Obtain copies of complaints and supporting affidavits then check with these sources

Surveillance

· General Standards

· Sanctioned by Wisconsin appellate courts, Ranft v. Lyons, 163 Wis.2d 282 (Ct. App. 1991)

· Authorized by public policy

· Deter and detect fraud

· Anything seen from a “public place” is fair game, Munson v. Milwaukee Bd of Sch. Dir., 969 F.2d 266 (7th Cir. (Wis.) 1992).

When to use Surveillance

· Abnormally long healing period

· Objective tests do not corroborate subjective complaints

· Subjective complaints not consistent with type of injury

· Large exposure (permanent total disability)

When to use Surveillance

· Multiple prior workers’ compensation claims

· Rumors from co-workers, insured, employee-health Department

· Fails the “stink” test

Problems with Surveillance

· Costly—$500 to $1000 per day

· Multiple investigators sometimes necessary to avoid detection

· Location of claimant 

· Rural/apartment

· Small town suspicious of strangers

· Weather conditions

· Snow/Rain

· Darkness

No Guarantee of Success

· Use firm licensed by State of Wisconsin and insured

· Use firm that won’t “watch the paint peel”

· IVE/IPE/IME

· Use firm that won’t get caught

· Even the best tape will not guarantee a defense verdict

· Explanations exist for everything (good day/bad day)

· Surprise is best weapon

How to Use Surveillance at Hearing

· Ask “always/never questions” about physical capabilities

· Always use a cane, Always in pain, etc.

· Never without pain, never able to bend completely over?

· Best if the physical capabilities can be compared to representations made to doctors

· Never have entire defense rest on surveillance

Privacy/Ethical Concerns

· Investigators are agents of employer/insurers

· May not contact directly represented applicants

· Video tape into a home if seen from the street?

· Invasion of privacy tort recognized in Wisconsin

· Persistent following may be actionable tort

· Schulz v. Frankfort Marine Acc., 152 Wis. 537 (1913)
Disclosure of video tape prior to hearing?

· Not required, Ranft v. Lyons, 163 Wis.2d 282 (Ct. App. 1991)

· No disclosure until tape is played in court

· Procedural effect of surveillance tape

· Applicant will request concluding hearing

· Return to treating doctor

· Meet with client to “explain” video

· Probably granted

Disclosure of video tape prior to hearing?

· Usually not

· Applicant’s attorney may not be willing to settle unless they know about surveillance

· Strength of case analysis

· No case is the same

· Strength of defense, exposure, and possibility for an interlocutory order

· Use of marginal tape?  Applicant doesn’t know what’s on it…

· Provided to IME and referenced in report

· Require IME doctor to testify at hearing

Klatt v. Milwaukee Composites (2003)

· Discussed non-disclosure of Video Surveillance 

· Required turning over supplemental report

· Did not discuss situation where IME doctor testifies

· Did not exclude supplemental report from evidence despite failure to disclose by insurer

· Waiver of doctor-patient privilege

Requests for the Workers Compensation Claims File

· How to respond to request for Workers’ Compensation Claims file

· Civil discovery v. request for claims file from applicant

· Practical considerations

· Does it hurt me?

· Cost of fighting it

· Can they get it anyway? (Subpoena?)

· Quid pro quo-What can I get from them?

Requests for the Workers Compensation Claims File

· Privilege Documents should be protected

· Notes, computer diaries, reserve information

· Medical file-send IME summarizing records

· Private investigation materials (surveillance…)

· Correspondence to or from your attorney

· Unfavorable record review

· Do I want to attend the hearing?

· Do I want to bring my file with me?

Discovery in Third-Party Cases

· 804.01(2)(a) anything reasonably calculated to “lead to the discovery of admissible evidence

· Very broad, but does not included privileged documents

· Attorney work product privilege, extends to documents prepared in anticipation of litigation

· Attorney client privilege

· Some safety investigations may be privileged

· Privilege log to protect file and protect against claims of sanctions for failure to identify documents

· Protective order from the court

Discovery - Conclusion

· Lack of formal discovery tools should not preclude adequate investigation

· Use all the tools in your arsenal

· Information is power

· Fight to protect damaging records

· Fight to conceal surveillance

Statutory Update

· Plain language Summary 2005 Wis. Act 172

· Proposed changes to DWD § 80.74

Case Law Update

· Gehin v. Wis. Group Ins. Bd., 2005 WI 16;

· Bosco v. LIRC, 2004 WI 77;

· Beecher v. LIRC, 2004 WI 88;

· Anderson v. MSI Preferred Ins. Co., 2005 WI 62;

· EC Styberg Engineering Co., Inc. v. LIRC, 2005 WI App 692;

· Peronto v. Case Corp., 2005 WI App 32;

· Keller v. Kraft, 281 Wis. 2d 784

· Labor Ready, Inc. v. Lab. And Ind Rev. Comm., 2005 WI App 153
